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rgia, 30 U.S. 1 (1831)
Worcester v. Georgia, 31 U.S. 515 (1832)

Cherokee Nation v. Geo

Indian Tribes = Domestic Dependent Nations
Beyond the Authority of States



“The U.S. secures jurisdiction and government of the tribe in the west...
No part of the land shall ever be embraced in any territory or state”

Treaty of Dancing Rabbit Creek with Choctaw Nation, 1830




The United States hereby covenant
and agree that the lands ceded to the
Cherokee nation in the forgoing
article shall,
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their national councils to make and
carry into effect all such laws as

%‘;;%j%éi“j” they may deem necessary for the

—  government and protection of the
persons and property within their
own country - Treaty of New
Echota, 1835




The Chickasaw Nation find themselves oppressed in their present situation; by
being made subject to the laws of the States in which they reside... Rather than
submit to this great evil, they prefer to seek a home in the west, where they may live
and be governed by their own laws. And believing that they can procure for
themselves a home, in a country suited to their wants and condition, provided they
had the means to contract and pay for the same, they have determined to sell their
country and hunt a new home. The President has heard the complaints of the
Chickasaws, and like them believes they cannot be happy, and prosper as a nation, in
their present situation and condition, and being desirous to relieve them from the
great calamity that seems to await them... Treaty of Pontotoc, October 20, 1832.
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Removal of the 5 Tribes to Indian Territory






Tribes Removed
from other areas ) m
of the nation =

* Delaware

* Modoc, removed from
California & Oregon
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Over 70 tribes are Moved to Oklahoma by 1889
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MEDICINE LODGE TREATY — United States:

The Government of the United States desires peace, and its honor is here pledged to keep it.

No ... cession of any portion or part of the reservation ... shall be of any validity or force...,
unless executed and signed by at least three-fourths of all the adult male Indians.

Medicine Lodge Treaty, Article Provisions, 1867



PIINTE IO 197

MEDICINE LODGE TREATY - Kiowa, Comanche & Apache:

I come to say that the Kiowas and Comanche have made with you a peace, and they intend to
stick to it. If it brings prosperity to us, of course we will like it better. If it brings poverty and
adversity, we will not abandon it, because it is our contract, and it will stand.

Your people shall again be our people, and peace shall be our mutual heritage. If wrong comes
we shall look to you to right them. We know you will not forsake us. Tell your people to be as you
have been.

Set-Tainte, Kiowa Chief at Medicine Lodge Treaty Council, 1867
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General Crimes Act: 18 U.S.C. §1152 (1834)
Jurisdiction over Indian Country
...but not for Indian v. Indian crimes or where Indian
has been punished by the local law of the tribe (1854)



1883 Indian v. Indian Homicide

No Jurisdiction in Indian Country
for Indian v. Indian crimes

No federal jurisdiction over Indian v. Indian homicide in
Indian country under 18 U.S.C. §1152, confirming offenses
by Indians against Indians were “left to be dealt with by each
tribe for itself according to its local customs.”

Ex Parte Crow Dog, 109 U.S. 556 (1883)



Major Crimes Act: 18 U.S.C. §1153 (1885)
Jurisdiction in Indian Country
created for listed offenses committed by Indians

against Indians or Non-Indians



1881 Non-Indian v. Non-Indian Homicide
“The McBratney Exception”™

State Jurisdiction in Indian Country authorized
because no Indian was involved

Non-Indian vs. Non-Indian Crimes
U.S. v. McBratney — 104 U.S. 621 (1881)
Non-Indian Victimless Crimes




PUBLIC LAND STRIP
(NO MAN'S LAND)
BRI s thar s,

1828 Congress reserved the Area for "red
men" and required all whites to withdra
18300528 Home of the "Five Civilized Tri-
bes" (Cherokee, Choctaw, Chickasaw,
Creek and Seminole)
1834 The Area is known as "Indian
Territory"

I ] Five Civilized Tribes
|:| Unassigned lands
:l Plains Indians lands

PUBLIC LAND STRIP Beaver ¢
(NOMAN'SLAND) *© 1881

188703 attempt 10 organize as "Cimarron Terr.” until
CHEROKEE OUTLET Tokaya [ [/

1866 The Five Tribes ceded large tracts
to the U.S, for the Plains Indians.
Choctaw-Chickasaw ceded the
Leased District to the U.S.

18660323 Seminole ceded all of its land
to the U.S. At the same time the Semi
noles agreed to purchase lands from
the Creek Nation

1874 Muskogee, administrative center
for the Five Civilized Tribes (Mu.)

1881 Semineles purchase an additional
tract (not shown in map)

18890323 Oklahoma Lands. Unergani-
zed area open to white settiers

I I Five Civilized Tribes
E. Unassigned lands | fexcer
|:| Plains Indians lands i

CREEK AND SEMINOLE

1833
1833-1855 Joint adm.

QUAPAW 1833

18251207 per
Chl:lt‘a:el-u

PUBLIC LAND STRIP
{NO MAN'S LAND)

CHEROKEE OUTLET

1855 Self-government of Choctaw and

Chickasaw Nations

1856 Self-government of Creek and

$eminole Nations

GREER COUNTY
18600208 organized by Texas
disputed with the U5,

I 1] Five Civilized Tribes
|:| Unassigned lands
I:’ Plains Indians lands

PUBLIC LAND STRIP

1830802 Part of OKlah, Ter, 1693

CHEROKEE OUTLET

18530816 to Oklah.Terr.

INDIAN & OKLAHOMA
TERRITORIES
1890-1907

18900502 Oklahoma Territory

1891 Negotiations with each of the Five
Civil.Tribes for the extinguishment
of their national er tribal gevernmts.

18050714 Adopted a constitution for the

"Gtate of Sequoyah” in the Indian Terri

tory, then rejected by Congress.

19071116 State of Oklahoma, combining
both Oklahoma and Indian Territories.
admitted te the Union

1891 Land Openings to White Settiement

D] Indian Territory
- Oklahoma Territory

: Plains Indians lands {Oklah. Territory)

TONKAWA
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Changing Boundaries as Many Tribes are Removed



Federal Indian Policy
Changes as a Result of
coalition between
railroads, former
abolitionists and land
Interests

RGIBERIIE
“Allotment Policy”

aimed at opening
reservations, taking
Indian land
individualizing tribal
land, & promotion of

farming

INDIAN LAND FOR SALE
S BN PERFECT TITIE

POSSESSION
WITHN
THRTY DAYS

IN THE WEST

GET A HOME

YOUR OWN

EASY PAYMENTS

IRRIGATED AGRICULTURAL
IRRIGABLE CGRAZING  ppv EARMING
In 1910 THE DEPARTMENT OF THE InTeRIOR SoLd Uwoer SeaLen Bios lmrr:n Inoian Lano As FoLLows:

lr;f_cEe_Prtu Averape Price
Location | Acres ot Acre. Lecation. Acres. _I per Acre.

Colorado 5,211.21 | $7.27 | Oklahoma 34,664.00 | $19.14
Idaho 17,013.00 | 24.85 | Oregon 1,020.00 | 15.43
Kansas 1,684.50 | 33.45 | South Dakota 120,445.00 | 16.53
Montana 11,034.00 9.86 | Washington 4,879.00 | 41.37
Nebraska 5,641.00 | 36.65 | Wisconsin 1,069.00 | 17.00
North Dakota | 22,610.70 9.93 | Wyoming 865.00 | 20.64

&

FOR THE YEAR 1911 IT IS ESTIMATED THAT 350,000 ACRES WILL BE OFFERED FOR SALE

For information as to the character of the land write for booklet, ‘' INDIAN LANDS FOR SALE," to the
Superintendent U. S. Indian School at any one of the following places:

CALIFORNIA: MINNESOTA: NORTH DAKOTA: OKLAHOMA —Con
Ozigum Fort Tottea Sac and Fox Agenacy

g Y Sha
COLORADO: 5 woee
Teascio MONTANA: Wyasdolte,
Crow Apeacy sadar

NEBRASKA:
Macy.

OREGON:

1 Oneida
Winseba, s :-n L - 1 Sisseton

WALTER L. FISHER, ROBERT G. VALENTINE,

tary of the Interior. Commissioner of Indian Affaire
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Original Reservation

before Land Runs or Openings






By act *t' f"nr'-sv-r restrictions  will
removed ¥ 1908, from mo

EIGHT MILLION ACRES

Seminole, Choctaw and

means that from the ab [
the gale of this land: the Indian owner m:
chooses to buy it
This will give 0 the homes
purchase some of the most fertl
£10 to $30 an acre.

For further particulars, see pages 49 and 50 of this folder.




Federal Protective Restrictions Removed — 5 Tribes
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Tribal Trust
Lands owned
by Tribal
Govt.



Dependent Indian Community

Tribal Trust
Lands owned
by Tribal
Govt.
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Kiowa-Comanche-Apache Reservation, 3 million acres



After Allotment only 500,000 acres owned by individual Indians
2.5 million acres declared “surplus” & taken by non-Indians



The Resulting Complex Indian Land Situation
not Unique to Oklahoma

I American Indian Trust Land
Farfeited
Federal
Corporate
B Municipality/County |
Private > CATHEDRAL CITY.

I state

i
s

Uintah and Ouray Reservation |
] jon Boundary F: ) II




Great Sioux Reservation
|:! 1866 raservation boundary
Lost in 1877
Lost in 1684

Leost in 1810

- Current bkl lands
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Pine Ridge Reservation, SD



LEGEND

SURFACE OWNERSHIP: CHEYENNE RIVER RESERVATION, SOUTH DAKOTA

Cheyenne River Sioux Reservation, SD



Jurisdictional Basis for
Indian Country Crimes

&

Status of the Land \%

Status of the Crime

Misdemeanor vs. Felony

Status of the Person (Indian or Non-Indian)
As a defendant
As a victim




Title 18

USC
Tribal Jurisdiction = “Indian Country” § 1151

Subject to Federal and Tribal Jurisdiction

Beyond State Jurisdiction in some 1nstances
Subject to Special Laws and regulations

Under jurisdiction of a tribal & federal court

 FYRPYRYY




Indian Country Lands:
18 U.S. Code, Section 1151

(A) All lands within formal & “informal” reservations
Tribal trust lands

Includes rights of way running through lands (roads)
(B) Dependent Indian communities

Land set aside for Indian occupancy as a tribal community
WDOK - Riverside Indian School, Otoe Village -Noble County
Consult Venetie SCOTUS & Adair cases 10 Circuit

Includes rights of way running through lands (roads)
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Concept of an “informal reservation”. Okla. Tax Commr’n v. Chickasaw Nation, 515 U.S. 450,
453 n.2 (1995) (using term “informal reservation”); Indian Country, U.S.A., Inc. v. Oklahoma, 820

F2d 967, 973 (10th Cir. 1987) (stating that “a formal designation of Indian lands as a
‘reservation’ is not required for them to have Indian country status.”).

Indian country clearly includes rights-of-way running through the reservation. Or#z-
Barraza v. United States, 512 F2d 1176 (1975).

Can be fee land within reservation boundaries, even if owned by a non-Indian. See
United States v. John, 437 U.S. 634 (1978); Seymour v. Superintendent, 368 U.S. 351 (1962).



Dependent Indian Community:

To qualify as dependent Indian
community, land must be:

Set aside by Federal government
for the use of Indians, and

Under Federal superintendence.

Alaska v: Native Village of
Venetie Tribal Government, 522
U.S. 520 (1998).

Riverside Indian School, Caddo County, OK
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Land owned by the US. in trust for an
Indian (“trust allotment™), or owned by
an Indian subject to a restriction on
alienation in favor of the U.S. or its
officials (““ restricted fee” allotment).
United States v. Stands, 105 E3d 16506,
1571-72 (8th Cir. 1997) (quoting Felix S.
Cohen’s Handbook of Federal Indian
Law 615-16 (Rennard Stickland ed., 1982
ed.)); United States v. Burnett, 777 F.2d 593,
594 (10th Cir. 1985).

Allotments:

Include rights-of-way running through
the allotment.

Cannot have extinguished title.

Has resulted in “checkerboard” patterns.



The Littlechief case, Western Dist. of Oklahoma

STATE v. LITTLECHIEF

1978 OKCR 2

573 P.2d 263

Case Number: 0-77-107

Decided: 01/04/1978

Oklahoma Court of Criminal Appeals

ORDER AFFIRMING DISMISSAL
[573 P.2d 264]

91 Brock Kenyon Littlechief was charged by information with Murder in
the Second Degree in the District Court, Caddo County, on the 11th day
of November, 1975. Thereafter, a motion to dismiss said information
was filed and a hearing held thereon on August 10, 1976, at the
conclusion of which the court sustained the motion to dismiss, finding

as he did so that the lands upon which the homicide occurred were
within lands defined as Indian Land, and that the State of Oklahoma
was without jurisdiction to prosecute the defendant. Thereafter, the
State of Oklahoma filed an appeal with this Court, but the issue sought
to be raised has been determined by an order entered by the United
States District Court for the Western District of Oklahoma, a copy of
which is attached hereto and made a part hereof.

92 We find that the issue sought to be raised has been determined by
the Honorable Fred Daugherty, and that said determination is binding
on the State of Oklahoma since it involves the construction and
application of Federal Statutes, to wit: Act of August 15, 1953, Public Law
No. 83-280, 67 Stat. 588; and Title IV of the Civil Rights Act of 1968, 25
U.S.C. 85 1321 through 1326. Said determination is binding on the State
of Oklahoma unless and until it is overturned by the United States Court
of Appeals for the Tenth Circuit or the Supreme Court of the United
States. Although not discussed in this order we acknowledge the
excellent brief filed by Mr. F. Browning Pipestem and Mr. William
Douglas Giessmann on behalf of United Indian Tribes of Western
Oklahoma and Kansas as amicus curiae.,




Ross v. Nett, 905 F.2d 1349 (10th Cir. 1990)

Defendants also urge this court to recognize state criminal jurisdiction over the Greasy Ballpark, lest the park be-

come "a land in which there is no law." Brief of Appellees at 4 (quoting statement of trial judge, IV R. at 247). We
cannot tell from the record whether either the federal government or the Cherokee tribe have officers who police
this Indian country. But even if both the federa ernment and the Cherokee tribe have abdicated responsibility
tor law enforcement at the Greasy Ballpark, this void does not empower Oklahoma or Adair County to assume gen-
eral criminal jurisdiction simply because it is the nearest police authority. Avenues to extended jurisdiction must

come from the legislature, not from the courts and not from the fiat of county governments.




We have implied that an arrest made outside of the arresting officer's jurisdiction violates the Fourth

Amendment to the Constitution and is therefore actionable pursuant to 42 U.S.C. § 1983 under the appropriate cir-

cumstances. Smith v. City of Oklahoma City, 696 F.2d 784 (10th Cir. 1983). We now so hold expressl}f.ﬁ A warrant-

less arrest executed outside of the arresting officer's jurisdiction is analogous to a warrantless arrest without proba-
ble cause. See Karr v. Smith, 774 F.2d 1029, 1031 (10th Cir. 1985) (warrantless arrest without probable cause is
constitutionally invalid); Hinshaw v. Doffer, 785 F.2d 1260, 1266 (5th Cir. 1986) (same). Absent exigent circum-
stances, such an arrest 1s presumptively unreasonable. Michigan v. Summers, 452 U.S. 692, 700, 101 S.Ct. 2587,

2593, 69 L.Ed.2d 340 (1981 }.?

We do not in this opinion intend to cast doubt upon the constitutional validity of extra-jurisdictional arrests made by
police officers in "hot pursuit.”

Our decision 1s not undermined by the fact that McLemore was technically an invitee of Mose Killer at the fime he
made the arrest. McLemore was clearly acting in his capacity as a deputy sheriff when he made the arrest. There is
no evidence that Mose Killer had the authority to extend the jurisdiction of Adair County into Indian trust land by
cross-deputizing county officers. See Blatchford v. Sullivan, 904 F.2d 542, 548 n. 5 (10th Cir. 1990); Unired States
v. Reid, 517 F.2d 953, 963 (2d Cir. 1975) (noting that local sheriffs may be cross-deputized by the Indian tribes).
Police officers, however, sued in their individual capacity, are entitled to qualified immunity when they could not
reasonably have known that their challenged actions violated the law. Anderson v. Creighton, 483 U.S. 635,
107 S.Ct. 3034, 3038, 97 L.Ed.2d 523 (1987) ("[W]hether an official protected by qualified immunity may be held
personally liable for an allegedly unlawful official action generally turns on the "objective legal reasonableness' of

the action . . . assessed in light of the legal rules that were “clearly established' at the time it was taken." (citations

deleted)).

At the time Ross was arrested, the law regarding the jurisdiction of local police officers on Indian Tribal Trust land
in Oklahoma was not clearly established. Broad language in Supreme Court opinions, some of which we have
quoted above, gave the appearance of allowing state intervention when it was determined that such intervention

would not compromise tribal or federal interests. See Mescalero Apache Tribe, 411 U.S. at 148, 93 S.Ct. at 1270;




Indian Country Lands:
18 U.S. Code, Section 1151

(A) All lands within formal & “informal” reservations
Tribal trust lands

Includes rights of way running through lands (roads)
(B) Dependent Indian communities

Land set aside for Indian occupancy as a tribal community
WDOK - Riverside Indian School, Otoe Village -Noble County
Consult Venetie SCOTUS & Adair cases 10 Circuit

Includes rights of way running through lands (roads)



“Not Withstanding the Issuance of Any Patent”




“Not Withstanding the Issuance of Any Patent”

-

With Boundaries, Entire area 1s Indian Country




Without boundaries, only colored areas

remain Indian country



Majority of Litigation in the Civil Arena Today is
Focused on Scope of Tribal Authority
Over non-Indian Owned “Fee” Reservation Land

—
o

Scope of Tribal Authority in “Fee” land Areas



SUPREME COURT OF THE UNITED STATES

No. 18-9526

JIMCY MCGIRT, PETITIONER v. OKLAHOMA

ON WRIT OF CERTIORARI TO THE COURT OF CRIMINAL
APPEALS OF OKLAHOMA

[July 9, 2020]

JUSTICE GORSUCH delivered the opinion of the Court.

On the far end of the Trail of Tears was a promise. Forced
to leave their ancestral lands in Georgia and Alabama, the
Creek Nation received assurances that their new lands in
the West would be secure forever. In exchange for ceding
“all their land, East of the Mississippi river,” the U. S. gov-
ernment agreed by treaty that “[t]he Creek country west of
the Mississippi shall be solemnly guarantied to the Creek
Indians.” Treaty With the Creeks, Arts. I, XIV, Mar. 24,
1832, 7 Stat. 366, 368 (1832 Treaty). Both parties settled
on boundary lines for a new and “permanent home to the
whole Creek nation,” located in what is now Oklahoma.
Treaty With the Creeks, preamble, Feb. 14, 1833, 7 Stat.
418 (1833 Treaty). The government further promised that
“Ino] State or Territory [shall] ever have a right to pass laws
for the government of such Indians, but they shall be al-
lowed to govern themselves.” 1832 Treaty, Art. XIV, 7 Stat.
368.

Today we are asked whether the land these treaties
promised remains an Indian reservation for purposes of fed-
eral eriminal law. Because Congress has not said other-
wise, we hold the government to its word.
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CREEK NATTON

Once a reservation is established, only
Congress can diminish or disestablish it.
Doing so requires a clear expression of
congressional intent.

This Court has already rejected the
argument that allotments automatically
ended reservations

Oklahoma ultimately claims that historical
practice and demographics are enough by
themselves to prove disestablishment.

This Court has consulted contemporaneous
usages, customs, and practices to the
extent they shed light on the meaning of
ambiguous statutory terms, but Oklahoma
points to no ambiguous language in any of
the relevant statutes that could plausibly
be read as an act of cession.



In the end, Oklahoma resorts to the State’s
MUSCOGEE (CREEK) NATION long historical practice of prosecuting Indians

__JURISDICTIONAL CITY LIMITS in state but these supply little help with the
law’s meaning and much potential for mischief

Oklahoma claims that the Oklahoma Enabling
Act, which transferred all non-federal cases
pending in the territorial courts to Oklahoma’s
state courts, made the State’s courts the
successors to the federal territorial courts’.
That argument, however, rests on state
prosecutorial practices that defy the MCA,
rather than on the law’s plain terms.

Finally, Oklahoma warns of the potential
consequences that will follow a ruling against
it, such as unsettling an untold number of
convictions and frustrating the State’s ability
to prosecute crimes in the future.

This Court is aware of the potential for cost
and conflict around jurisdictional boundaries.
But Oklahoma and its tribes have proven time
and again that they can work successfully
together as partners.




Does McGirt apply only
to the Five Tribes?

OCCA DECISIONS<

CHEROKEE - Hogner, 2021 OKCR 4 (3/11/2021); Spears 2021 OKCR 7
(4/1/2021) (Direct Appeals)

CHOCTAW - Sizemore, 2021 OKCR 6 (4/1/2021) (Direct Appeal)
CHICKASAW - BosseI, 2021 OK CR 3 (VACATED by 2021 OK CR 23)

Bosse II, 2021 OKCR 30 (10/7/2021) (Reissued Opinion)
SEMINOLE — Grayson, 2021 OC CR 8 (4/1/2021) (Direct Appeal)



Does McGirt apply only to
the Five Tribes? NO

@ news.bloomberglaw.com

Oneida Nation Wins Battle
With Wisconsin Town After
SCOTUS Boost

BY JACKLYN WILLE

The Oneida Nation can run its annual Big
Apple Fest without interference from the
Village of Hobart, Wis., ause the entire

Oneida Reservation established by treaty in

S intact and outside the village's
jurisdiction, the Seventh Circuit ruled
Thursday.

(Soogle Wrightstown

Oneida Reservation Boundaries Intact

Oklahoma v. Lawhorn;
OCCA 2021 OK CR 37 (10/21/2021)

Quapaw Reservation Boundaries Intact

Brester v. Oklahoma;
20230K CR10; 531 P3d 125

Otawwa & Peoria Reservation Bundaries Intact



Congress Knows How to Abolish Reservation Lines

All!tment Map

OTOE-MISSOURIA
Pofica Reservation, O.T. |, TRIBAL RESERVATION

I Ao The Otoes were prairie ~dwellers and
! Hunters. They migrated from the Lake
! Michigan area to lowa then to Nebraska

! in 1700. The Missouria merged with the

Otoe Tribe in 1798. Removal to Indian

Territory (Oklahoma) began October 5

with arrival at the present site

October 23, 1881 on 129,113 acres of

land purchased and conveyed in trust

by deed July, 1893 from the Cherokees.

1904 Act of Congress

acres in each of sawd reservations: Promded further, That the reserva-
tion lines of the said Ponea and Otoe and Missouria Indian reservations
be, and the same are hereby, abolished; and the territory comprising

oo e, 0 ichs brpns

sald reservations shall be ﬂ[-'ml."hr."-.'l to and become part l_rf- the counties
of Kay, Pawnee and Noble, in Oklahoma Territory, as follows:




Each Tribe’s Law & History will
have to be analyzed regarding
Boundary Status

ENTERING
KIOWA-COMANCHE-AP ACHE
- RESERVATION .

i State handles all law and order problems and finances same on county basis. State
jon exercisad on Usage Heservatlon and all reservations under the Southern
ney is subject to court attack due to absence of congressional suthority

U.S. Congress House Report No. 2503, 82 Congress, 2d Session (1953)



Oklahoma v. Dustin Phillips, CF-
2019-327,
Order of Aug. 29, 2022

YOU ARE ENTERING |
@THE 0SAGE@)|:
NATION RESERVATION |
" LEAVING P2
PAWNEE

NATION

B e

‘The Irgy court found, as doos this Coutt, that the Osage Allotinent Act and Oklahoma

Fanabling Act age ambiguous as to disestablishment of the Osage Reservaton, The Okahoma

Hnabling Act provides that the Osage Resetvation shall reroain separate “unti! the lands in the Osage

[ndian Reservation are allotied in severalty . . .7 Act of June 16, 1906, ch, 3335, 34 Stat. 26, § 21.

Shortly after passing the Olklahoma HEnabling Act, Congtess passed the Osage Allotment Act, which

allotted the lands in the Osage Indian Rescrvaton among the members af the Tribe. Act of June 28,

1906, ch. 3572, 34 Stat, 539, §§ 2-3. This legislative history sttongly suggeats that Congress intended

to disestablish the Osage Reservation with the passage of the Osage Allotment Act, AL the very least,

the two Acts, when considerced togethet, render Congressional intent as to the disestablishment of the

Osage Reservation ambiguous.




Oklahoma v. Dustin Phillips, CF-2019-327,
Order of Aug. 29, 2022

Because the relevant statutory texts are ambiguous, “we will consult contemporancous nsages,
enstoms, and practices to the extent they shed light on the meating of the language n question at the
hme of enactment.” MeGir, 140 8. Ct. 2468, Here, os the Irdy court noted, “{tlhe legislative history

and the ncgﬁtiatidb, pracess make clear thar all the partes st the table understood that the Osage

Reservation would be disestablished by the Osage Allotment Act” Trby 597 F.3d at 1125, Further, |

while subsequent events and the demograpbic histoty of the opencd lands are the least probative
factoss in determining the meaning of the Acts in guestion, this Coutt finds that both considerations
support a finding that the Osage Reservation was disestablished, or, at tie very lenst, reduced to the

mineral estate oniy,




Oklahoma v. Dustin Phillips, CF-2019-327,
Order of Aug. 29, 2022

Because the relevant statutory texts are ambiguous, “we will consult contemporancous nsages,
enstoms, and practices to the extent they shed light on the meating of the language n question at the
hme of enactment.” MeGir, 140 8. Ct. 2468, Here, os the Irdy court noted, “{tlhe legislative history

and the ncgotiation process make clear thar all the pasties u the table understood that the Osage

Reservation would be disestablished by the Osage Allotment Act” Trby 597 F.3d at 1125, Further, |

while subsequent events and the demograpbic histoty of the opencd lands are the least probative
factoss in determining the meaning of the Acts in guestion, this Coutt finds that both considerations
support a finding that the Osage Reservation was disestablished, or, at tie very lenst, reduced to the

mineral estate oniy,

Statutory Text = Ambiguous

Yet, the “Demographic History,” the least probative factor, controls
Osage Reservation “Disestablished”



Oklahoma v. Dustin Phillips, CF-2019-327,
Order of Aug. 29, 2022

Because the relevant statutory texts are ambiguous, “we will consult contemporancous nsages,
enstoms, and practices to the extent they shed light on the meating of the language n question at the
hme of enactment.” MeGir, 140 8. Ct. 2468, Here, os the Irdy court noted, “{tlhe legislative history

and the ncgotiation process make clear thar all the pasties u the table understood that the Osage

Reservation would be disestablished by the Osage Allotment Act” Trby 597 F.3d at 1125, Further, |

while subsequent events and the demograpbic histoty of the opencd lands are the least probative
factoss in determining the meaning of the Acts in guestion, this Coutt finds that both considerations
support a finding that the Osage Reservation was disestablished, or, at tie very lenst, reduced to the

mineral estate oniy,

i State handles all law and order problems and finances same on county basis, State
Jurisdiction exercised on Osage Reservation and all reservations under the Southern
Plains Agency is subject to court attack due to absence of congressional suthority.

U.S. Congress House Report No. 2503, 82 Congress, 2d Session (1953)
(the “Doomsday Report”)



Does McGirt apply only
to Criminal Cases?

Mustang Production v. Harrison, 94 F.3d 1382 (10t Cir. 1996)
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TRIBAL JURISDICTIONAL AREAS IN OKLAHOMA
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Who is an Indian?

Political Status, Not Race

In Morton v. Mancari, 417 U.S. 535 (1974) the Supreme Court held that the federal
government's special treatment of Indians is political and non-racial when it "can be tied
rationally to the fulfillment of Congress' unique obligation toward the Indians." Subsequent
decisions have both reaffirmed the holding and made clear that it applies to the federal
government's dealings with Indians generally. For example, in United States v. Antelope, 430
U.S. 641 (1977) the Supreme Court held in 1977 that "[f]ederal regulation of Indian tribes,
therefore, is governance of once-sovereign political communities; it is not to be viewed as
legislation of a 'racial' group consisting of 'Indians.'



Tribal Membership

Navajo

Citizen Potawatomi
Ft. Sill Apache
Cherokee

Kiowa

Seneca-Cayuga

1/4 Navajo

Any % CP blood

1/16

Any % “Dawes blood”
1/4 Kiowa/Captive
Any % of S-C blood



Federal Court - 2 Part Test...

Indian Blood

Recognition by Some Government Entity
Enrollment

Eligibility for Services

Recognition by Community

“capable of being enrolled” - ICWA
Maintaining “tribal relations”



A CDIB
card is not
enough proof a
person is
Indian under
federal law

UNITED STATES
DEFARTMENT (0F THE INTERIDR
BLUREAL OF INIMAMN AFFAIHS
TAHLEQUAH AGENCY

Cerificate «+f Deygree of Indian Biood

Thiz im e cerclfy thai
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obo. I lmom etz Ko
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UNITED STATES
BEPARTMENT OF THE INTERIOR
BUREAL OF INDIAN AFFAIRS
TAHLEQU AH AGENCY
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This ID Doesn’t show Indian Blood

Tribal Membership Card
Choctaw Nation
of Oklahoma
P.O.Box 1210

CHOCTAW NATION

Mira NOE 74702-1210
Durant, OK 74702-1210 S e e

Jane Ellen (Doe) Billy
123 Main St :‘ J
Durant, OK, 74701 Director, COIB/Membership

Membership #: CN263498 3 m
. Date Approved: §29/2017 "_"_sl_"()'“:

DOB: 04/01/1954 - g ,
Gender: Female Date Expires: 8/29/2022 Chief, Choctaw Nation

hat someone
becomes an Indian

This ID Proves Membership AND
Indian Blood = Proves the Person IS
an Indian Under Federal Law

Kiowa Tribe of Oklahoma
Membership Identification

Anadarko, OK 73005

1/4

7/10/2015 Enrollment Number [Dagree of Blood }
ISSUED

Member's Signature




WadKkins v. State; 504 P.3d 605 (Okla. Crim. App. 2022)
2022 OK CR 2

District Court: WadKkins is not an Indian because he was
not formally enrolled at the time of the crime...

The district court issued written Findings of Fact and Conclusions of Law, memorializing its ruling,
stating:

1. The parties entered into a stipulation that Mr. WadKkins has a Certificate of Degree of Indian Blood
(CDIB). That degree is 3/16 Indian blood of the Choctaw Tribe.

2. Mr. Wadkins was not an enrolled member of the Choctaw Tribe at the time of the offense. He did
not possess a CDIB Card, nor had he applied for one.

3. Mr. Wadkins was convicted in May of 2018. He did not become an enrolled member of the Choctaw
Nation of Oklahoma until October 9, 2020. The Defendant now has a Choctaw Nation Membership Card.

4. This Court finds that at the time the crime was committed by Mr. Wadkins [he was not recognized
as Indian because of his] failure to seek membership in the Choctaw Nation until after the conviction,
[his] voluntary associations with the "Universal Aryan Brotherhood'" (a white supremacist gang), his
unfamiliarity with who tribal leaders were, [the] lack of any credible evidence that any benefits he may
have received from the tribe were exclusive to members of the Choctaw Nation, [and] no credibel (sic)
evidence that the Defendant had social recognition as an Indian through living on a reservation and
participating in Indian social life.

45 Based upon these findings, the district court concluded that Wadkins failed to meet '"the standards
set forth in the Rogers Test."



WadKkins v. State; 504 P.3d 605 (Okla. Crim. App. 2022)
2022 OK CR 2

Wadkins maintains on appeal that his subsequent tribal enrollment coupled with his membership
eligibility at the time of the charged offenses is sufficient to prove recognition. The State, on the other hand,
asks us to adopt a ""bright line' test which bases recognition solely on tribal enrollment at the time of the
offense(s). In Parker, we rejected a claim that eligibility alone was sufficient to establish tribal recognition
and upheld the district court's ruling that Parker failed to prove the recognition prong of the Indian status
test. Id. 2021 OK CR 17, €9/ 37-42, 495 P.3d at 666-67. We also rejected the State's plea to adopt a ""bright
line'" test basing recognition solely on tribal enrollment at the time of the offense. Id. 2021 OK CR 17, §] 37,
495 P.3d at 666. We accepted as settled that a person may be Indian for purposes of federal criminal
jurisdiction whether or not the person is formally enrolled in any tribe and cited with approval the factors
(sometimes referred to as the St. Cloud factors) that most courts consider in some fashion in determining
recognition. Id. 2021 OK CR 17, q9[ 36, 40, 495 P.3d at 665, 666. See also United States v. Bruce , 394 F.3d
1215, 1224-25 (9th Cir. 2005) (citing numerous cases holding that lack of enrollment is not determinative of
recognition); United States v. Drewry , 365 F.3d 957, 961 (10th Cir. 2004), vacated on other grounds by
Drewry v. United States, 543 U.S. 1103, 125 S.Ct. 987, 160 L.Ed.2d 1015 (2005) (affirming tribal enrollment is
not the only way to prove a person is Indian for federal criminal jurisdiction); St. Cloud , 702 F.Supp. at 1461
(accepting a person may still be an Indian though not enrolled with a recognized tribe). The factors courts
consider for Indian recognition are: 1) tribal enrollment; 2) government recognition formally and informally
through receipt of assistance reserved only to Indians; 3) enjoyment of the benefits of tribal affiliation; and 4)
social recognition as an Indian through residence on a reservation and participation in Indian social life.
Parker, 2021 OK CR 17, § 40, 495 P.3d at 666. See also Bruce , 394 F.3d at 1224 ; Drewry, 365 F.3d at 961.



WadKkins v. State; 504 P.3d 605 (Okla. Crim. App. 2022)
2022 OK CR 2

District court is reversed

The district court's conclusion--that WadKkins failed to establish
recognition--is not supported by the record. While eligibility for tribal
membership alone is insufficient to prove recognition, Wadkins's subsequent
enrollment coupled with the other factors, specifically his possession of a
CDIB card since childhood and receipt of Indian health services, showed he
was recognized as Indian by the Choctaw Nation. Because he is an Indian for
purposes of federal criminal law and the charged crimes occurred in Indian
Country, the State lacked jurisdiction over this matter.

The Judgment and Sentence of the district courtis VACATED and the
matter is REMANDED WITH INSTRUCTIONS TO DISMISS .



WadKkins v. State; 504 P.3d 605 (Okla. Crim. App. 2022)
2022 OK CR 2

The district court's conclusion--that WadKkins failed to establish
recognition--is not supported by the record. While eligibility for tribal
membership alone is insufficient to prove recognition, Wadkins’ subsequent
enrollment coupled with the other factors, specifically his possession of a
CDIB card since childhood and receipt of Indian health services, showed he
was recognized as Indian by the Choctaw Nation. Because he is an Indian for
purposes of federal criminal law and the charged crimes occurred in Indian
Country, the State lacked jurisdiction over this matter.

The Judgment and Sentence of the district courtis VACATED and the
matter is REMANDED WITH INSTRUCTIONS TO DISMISS.

Oklahoma v. Wadkins
ffinjwi=)s

Fetition for certiorari denied on Qctober 11, 2022

Docket No. Op. Below Argument Opinion Vote Author Term

21-1193 Okla. Crim. App. N/A N/A NSA NJA OT 2022




The Oklahoman

Supreme Court rejects Oklahoma attempt to
narrow Indian definition

Chris Casteel, Oklahoman

Tue, October 11, 2022 at 10:08 AM - 3 min read

The U.S. Supreme Court on Tuesday rejected Oklahoma's attempt to narrow the
definition of “Indian™ in criminal cases as it sought to reclaim more jurisdiction in the

wake of the McGirt case.

Without comment, justices declined to review the state’s appeals in the cases of
Robert Eric Wadkins and Emmitt Sam. In both cases, the state of Oklahoma wanted
the high court to rule that the men should not have been deemed Indians because

they were not members of a tribe when their crimes were committed.

Instead, the Supreme Court on Tuesday let stand the rulings by the Oklahoma Court
of Criminal Appeals that the men proved their Indian blood and tribal connections

through means other than official tribal membership.

The state court convictions of Wadkins and Sam were among many overturned since
the 2020 decision in McGirt v. Oklahoma led to the affirmation of six Indian
reservations in Oklahoma. Now, most of eastern Oklahoma is Indian country, where
federal law grants criminal jurisdiction to U.S. attorneys and tribal prosecutors in

cases involving Native Americans.




Jurisdictional Basis for
Indian Country Crimes

&

Status of the Land \%

Status of the Crime

Misdemeanor vs. Felony

Status of the Person (Indian or Non-Indian)
As a defendant
As a victim




Jurisdiction in Indian Country in 1978

ONLY OVER INDIANS
ONLY MISDEMEANORS

andl

Tribe has no jurisdiction over crimes committed by non-
Indians against Indians without the express consent of

Congress. Oliphant v. Suquamish Indian Tribe, 435 US. 191
(1978).



Jurisdiction in Indian Country NOW

MISDEMEANORS & FELONIES BY INDIANS

Indian Victimless Crimes
Indian vs. Non-Indian Crimes

Indian vs. Indian Crimes

Offenses in Tribal or CFR Code
Tribes Once Limited to Misdemeanor Penalties, now
Up to 3 years under the Tribal Law & Order Act



Jurisdiction in Indian Country NOW

MISDEMEANORS & FELONIES BY
NON- INDIANS under VAWA 2013

Domestic Violence Crimes
Dating Violence Crimes
Violation of Qualifying

Protection Order Crimes

-‘A “

“VAWA?” — The Violence Against Women Act:

“affirmed tribal inherent authority to exercise
criminal jurisdiction over non-Indians”



Jurisdiction in Indian Country

VAWA 2013 - Tribal Jurisdiction over non-Indians:

Amended the Indian Civil Rights Act (25 USC 1304) to recognize a tribe’s
inherent criminal jurisdiction over non-Indians for the crimes of:

 Domestic Violence.

e Dating Violence.

e Criminal Violations of a Qualifying Protection Order.
v The crime must occur within the tribe’s Indian country;
v The victim must be an Indian; and
v The defendant must have sufficient ties to the community.

Requires tribes to provide certain due process protections for non-Indian
defendants.

 Indigent defense counsel
 Non-Indians in jury pools, etc.



Jurisdiction in Indian Country

VAWA 2022 - Tribal Jurisdiction over non-Indians:

After Oct. 1, 2022, adds recognition of a tribe’s inherent criminal
jurisdiction over non-Indians for:

Child violence

Sexual violence

Stalking

Sex trafficking

Assaults of tribal justice personnel

Obstruction of justice

v The crime must still occur within the tribe’s Indian country;
v The victim must be an Indian for most but not all crimes; and

v The defendant’s ties to the community are no longer a condition of
tribal jurisdiction.

Adds a requirement that tribes must provide notice in writing of
federal habeas rights.



Jurisdiction in Indian Country

Specifically, the amendments to 25 USC 1304 will add categories of
conduct that can be prosecuted in tribal court:

domestic violence (2013)

dating violence (2013)

protection order violations (2013)
sexual violence (2022)

stalking (2022)

sex trafficking (2022)

child violence (2022)

obstruction of justice (2022)

assaults against justice personnel (2022)

o o0 O o O O o o O

Collectively these are referred to as “covered crimes.”



Jurisdiction in Indian Country

The amendments to 25 USC 1304 will also:

e amend the definitions of “domestic violence” and “dating violence” to
give additional deference to how these terms may be defined in tribal law.

e These changes remove the “violence committed” language that had left
tribes unable to prosecute domestic violence crimes that were not
sufficiently “violent.”

Domestic Violence.—The term ‘domestic violence’ means any violation of the criminal law of
the Indian tribe that has jurisdiction over the Indian country where the violation occurs that is
violence committed by—

(A) a current or former spouse or intimate partner of the victim; by
(B) a person with whom the victim shares a child in common; by

(C) aperson who is cohabitating with or has cohabitated with the victim as a spouse or intimate
partner; or by

(D) a person similarly situated to a spouse of the victim under the domestic- or

family-violence laws of an Indian tribe that has jurisdiction over the Indian country where the
violation occurs.



State Jurisdiction in Indian Country

p——

WHEN THERE IS NO “INDIAN” INVOLVED

“The McBratney Exception”

Non-Indian vs. Non-Indian Crime of any type
U.S. v. McBratney - 1881 U.S. Supreme Court Case
Non-Indian Victimless Crime




State Jurisdiction in Indian Country

In 1953 some states obtained Criminal & Civil
jurisdiction through Public Law 280 —

(CA, MN, NB, OR and WI and others later)

“My objection to the bill arises because of the inclusion in it of Sections 6 and
7. These Sections permit other states to impose on Indian tribes within their
borders, the criminal and civil jurisdiction of the state, removing the Indians
from Federal jurisdiction, and, in some instances, effective self-government.
The failure to include in these provisions a requirement of full consultation
in order to ascertain the wishes and desires of the Indians and of final
Federal approval, was unfortunate. I recommend, therefore, that at the
earliest possible time in the next session of the Congress, the Act be amended
to require such consultation with the tribes prior to the enactment of
legislation subjecting them to state jurisdiction, as well as approval by the
Federal government before such legislation becomes effective.”



State Jurisdiction in Indian Country

After 1968, A State can obtain this jurisdiction
through Public Law 280, but tribal consent is required
by a special election

State jurisdiction acquired pursuant to this subchapter with respect to criminal
offenses or civil causes of action, or with respect to both, shall be applicable in
Indian country only where the enrolled Indians within the affected area of
such Indian country accept such jurisdiction by a majority vote of the adult
Indians voting at a special election held for that purpose. The Secretary of the
Interior shall call such special election under such rules and regulations as he
may prescribe, when requested to do so by the tribal council or other governing
body, or by 20 per centum of such enrolled adults.



State Jurisdiction in Indian Country

It was thought that the state exercise of jurisdiction in Non-Indian v.
Indian Crime did not apply — Unless Congress Acted

Every state court to address this issue, came to the same
conclusion...

Concurrent state jurisdiction has, moreover, been rejected by the
appellate courts of four states with substantial expenses of Indian
country within their borders. See State v. Larson, 455 N.W.2d 600
(S. Ct. S.D. 1990); State v. Flint, 157 Ariz. 227, 756 P.2d 324

(Ct.App. Az. 1988), cert. denied, 492 U.S. 911 (1989); State v.

Greenwalt, 204 Mont. 196, 663 P.2d 1178 (S. Ct. Mont. 1983); State
v. Kuntz, 66 N.W.2d 531 (S. Ct. N.D. 1954).




Roth v. State
2021 OK CR 27 9/16/2021

The State of Oklahoma does not have jurisdiction to prosecute Appellant in this
matter.] We herein reject the State's concurrent jurisdiction argument.2 Federal
law broadly preempts state criminal jurisdiction over crimes committed by, or
against, Indians in Indian Country. 18 U.S.C. §§ 1151-1153. Title 18 U.S.C. §
1152, the Indian Country Crimes Act, specifically governs Appellant's case.
Under Section 1152, the United States has jurisdiction in Indian Country over
crimes that non-Indians commit against Indians. McGirt, 140 S. Ct. at 2479;
Williams v. United States, 327 U.S. 711, 714 & n.10 (1946). Section 1152
"extends the general criminal laws of federal maritime and enclave jurisdiction to
Indian country, except for those offenses committed by one Indian against the
person or property of another Indian." Negonsott v. Samuels, 507 U.S. 99, 102
(1993) (internal quotation omitted).



"

-N01'1"-Indian \A Indian Criine

Significant Change under Oklahoma v. Castro — Huerta, U.S.
Supreme Ct., Slip Op. 21-429, June 29, 2022

McBratney was extended to Non-Indian v. Indian crimes.

Despite no congressional enactment, such as PL-280 or other act permitting such
jurisdiction, the U.S. Supreme Court the court found concurrent state jurisdiction
existed over non-Indian v. Indian crimes, along with the federal government

Held: The Federal Government and the State have concurrent jurisdic-
tion to prosecute crimes committed by non-Indians against Indians in
Indian country. Pp. 4-25.

(a) The jurisdictional dispute in this case arises becanse Oklahoma's
territory includes Indian country. In the early Republic, the Federal
Government sometimes treated Indian country as separate from state
territory. See Worcester v. Georgia, 6 Pet. 515. But that view has long

gince been abandoned. Organtzed Village of Kake v. Egan, 369 U. 5.
60, 72. And the Court has specifically held that States have jurisdic-
tion to prosecute crimes committed by non-Indians against non-Indi-
ans in Indian country. United States v. MeBratney, 104 U. 8. 621; see




Non-Indian v. Indian Crimes

() This Court has long held that Indian country is part of a State,
not separate from it. Under the Constitution, States have jurisdiction
to prosecute crimes within their territory except when preempted by
federal law or by principles of tribal self-government. The default 1s
that States have eriminal jurisdiction in Indian country unless that

jurisdiction i8 preempted. And that jurisdiction has not been

Lr [

preempted here. Pp. 21-25.

Oklahoma v. Castro — Huerta, U.S. Supreme Ct., Slip Op. 21-429, June 29, 2022



On June 29
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MEMORANDUM

All Oklahoma Law Enforcement Agencies
From: Oklahoma Office of the Attorney General
July
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What about tribal prosecution under VAWA 2022? No mention at all of that...



Castro-Huerta & Civil Jurisdiction?

The Castro-Huerta ruling: A concerning attempt to limit
tribal sovereignty

Tribes fear the Supreme Court decision will hamper the ability to protect their citizens.



Questionable Assertions of State Jurisdiction




Tulsa v. Hooper
Curtis Act & Purported Municipal “Super Jurisdiction”

MUNICIPAL COURT

IN THE MUNICIPAL CRIMINAL COURT OF THE CITY§® T JLSAL E
TULSA COUNTY, STATE OF OKLAHOMA APR 0 5 202i
LUL

CITY OF TULSA, )
4 municipal corporation, ) By%; D

Plaintiff,
Case No. 7470397

VS,

JUSTIN SLADE HOOPER, Judge Mitchell McCune

Defendant.

MEMORANDUM AND ORDER
the Cowt is Defendant’s Application for Post-Conviction Relief (hereinafter
iled December 17, ). The City of Tulsa filed its Response to Defendant’s
cation for Post-Conviction Relief (hereinafter “Response™ on January 15, 2021. On
, Defendant filed his Reply to City’s Response to Defendant’s Application for
Post-Conviction Relief. Furthermore, the Defendant filed his Amended and Second Amended
Applications for Post-Conviction Relief on March 18 On March 18, 2021, the Court
conducted a hearing on the Defendant’s Application. At the hearing, the City of Tulsa and the
Defendant presented evidence (via stipulations) and argument. I find, for the reasons set forth
below, that Defendant’s Application is denied.
Stipulations
The City of Tulsa and the Defendant have stipulated that the Defendant is a tribal member
of the Choctaw Nation of Oklahoma and that the incident occurred within the boundaries of the

City of Tulsa and the Muscogee (Creek) Nation Reservation,




“Section 14 of the Curtis Act gives Tulsa subject matter
jurisdiction over all inhabitants, without regard to race...”

o UNICIPAL COURT

IN THE MUNICIPAL 1 Conclusion
TULSA C
For the reasons set forth above, this Court finds that Section 14 of the Curtis Act provides
CITY OF TULSA,

a municipal corporation, the City of Tulsa subject matter jurisdiction over all inhabitants, without regard to race, including

Native Americans, alleged to have committed ordinance violations within the corporate city limits

V5. .
of the City of Tulsa and within the boundaries of the Muscogee (Creek) Nation Reservation.

JUSTIN SLADE HOOPER,
Accordingly, the Defendant’s Application is Denied.

Defer
As this Court has previously stated, nothing in this opinion should be read to condone the

. Ld wretched history of the treatment of Native Americans by the United States government. In the
Before the Court is Defer 12
“Application™) filed December 17,
Application for Post-Conviction |
February 26, 2021, Defendant filed
Post-Conviction Relief. Furthermd
Applications for Post-Conviction 1 Case 4:21-cv-00165-WPJ-JFJ Document 1-1 Filed in USDC ND/OK on 04/09/21 Page 13 of 14
conducted a hearing on the Defenc

Defendant presented evidence (via darkness of such treatment, there appeared to be a glimmer of hope in Section 14 of the Curtis Act

below, that Defendant’s Applicatior - the idea that all people would be treated the same way under similar circumstances, without

regard to race. For when a government does not apply the law to all citizens without regard to race
The City of Tulsa and the D« N )
or even gives the appearance that it does not apply the law to all citizens without regard to race,
of the Choctaw Nation of Oklahom
. then the government at a minimum creates disenfranchised citizens or at the most violates
City of Tulsa and the Muscogee (Cr

constitutional rights, eroding public trust.




Curtis Act’s Purported Municipal Grant of “Super
Jurisdiction” ends up in Federal Court in the NDOK

The City contends that its authority to prosecute Indians for crimes committed within its
borders derives from the remnants of the Curtis Act, specifically Section 14. However, that
would be a power delegated to it by the federal government that was not delegated to the state.
Further, it would give municipalities jurisdiction over matters that are outside the scope of the
authority granted to the state — the political entity from which the City’s authority flows. This
construct ignores the fact that a municipal corporation is a political subdivision of the state, not

-rnment.

... 2a municipal corporatlon is but a political subd1v1s10n of the state, ...
and that such municipalities have no power except as delegated by the
sovereign. Such corporatlons belng mere creatures of the state..

Jatural G
sa v. Qkla. Nat. Gas Co., 4 F.2d 399, 403 (E.D. Okla. 1925).
The City contends that through the Enabling Acts and the adoption of the Oklahoma
Constitution, the municipalities remained vested with the authority granted to them by the Curtis

Act. However, this legal fiction simply does not line up with the current legal landscape. Aside

Excerpt from Brief in Opposition to Tulsa’s “Super Jurisdiction”
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City can still issue traffic citations to
Native citizens despite McGirt, federal
judge rules

Curtis Killman Apr 17, 2022 Updated May 29, 2022 %8, 0




NDOK: “The Curtis Act Grants the municipalities...
jurisdiction... (over) any inhabitant..., including Indians”

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

D. Conclusion
JUSTIN HOOPER,

Plaintiff requested declaratory judgment “finding that the Curtis Act confers no jurisdiction
Plaintiff/ Appellant, .

to municipalities located within the boundaries of & reservation and any judgment rendered by such
V.

municipalities against an Indian would have been made without subject matter jurisdiction and is
THE CITY OF TULSA,

therefore void.” Doc. 1-1 at 5-6. Defendant moves to dismiss this request. Doc. 6. The Court
Defendant/Appellee.

GRANTS the motion to dismiss this request for declaratory judgment and finds for the above
MEMORANDUM OPINION AND OR '
DIs reasons that the Curtis Act grants the municipalities in its scope jurisdiction over violations of
THIS MATTER comes before the C municipal ordinances by any inhabitant of those municipalities, including Indians.
Plaintiff’s Complaint and Brief in Suppo Accordingly, Plaintiff's appeal of the decision denying postconviction relief for his
submissions and the applicable law, the C speeding ticket fine (Count I of the Complaint) is MOOT.
GRANTS it as to Count II {declaratory jud IT IS SO ORDERED.

court judgment) moot.

WILLIAM P JOHNS ~
IUNITED STATES DIS CT JUDGE
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D. Conclusion

Plaintiff requested declaratory judgment “finding that the Curtis Act confers no jurisdiction

to municipalities located within the boundaries of & reservation and any judgment rendered by such
municipalities against an Indian would have been made without subject matter jurisdiction and is
therefore void.” Doc. 1-1 at 5-6. Defendant moves to dismiss this request. Doc. 6. The Court
GRANTS the motion to dismiss this request for declaratory judgment and finds for the above
reasons that the Curtis Act grants the municipalities in its scope jurisdiction over violations of
municipal ordinances by any inhabitant of those municipalities, including Indians.

Accordingly, Plaintiffs appeal of the decision denying postconviction relief for his
speeding ticket fine (Count I of the Complaint) is MOOT.

IT IS SO ORDERED.

WILLIAM P JOHNS ~
IUNITED STATES DIS CT JUDGE

On appeal to the 10" Circuit, May 2, 2022, No. 22-5037
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IN THE MUNICIPAL CRIMINAL COURT OF THE CITY OF TULSA
TULSA COUNTY, STATE OF OKLAHOMA

CITY OF TULSA,
a municipal corporation,

Plaintiff,
VS,
SAMANTHA SHAFFER,

Defend:

MEM(
Before the Court is Defendan
Jurisdiction (hereinafter “Motion™) fil
Defendant’s Motion to Dismiss and
2020. The Defendant filed her Reply
of Subject Matter Jurisdiction on Dec

filed its Surreply. On January 4, 2021

At the hearing, the City of Tulsa an

argument. [ find, for the reasons set fi

Case No, 6108204

Judge Mitchell McCune

S e v vt i’ vt i’ vt

The City of Tulsa was incorporated under the provisions of the Curtis Act. After
incorporating, the City of Tulsa has repeatedly passed and enforced ordinances. And, pursuant to
the Curtis Act, the City of Tulsa has had subject matter jurisdiction to hear violations of its
ordinances since 1898,

Following the passage of the Curtis Act, on March 1, 1901, the U.S. Congress passed “An
Act to Ratify and Confirm an Agreement with the Muscogee or Creek Tribe of Indians, and for
Other Purposes,” 31 Stat. 861, § 41 (1901) (hereinafter “Creck Agreement™). Notably, the Creek
Agreement expressly provided for the preservation of Section 14 of the Curtis Act. It states:

41. The provisions of section thirteen of the Act of Congress
approved June twenty-eighth, eighteen hundred and ninety-eight,
entitled “An Act for the Protection of the people of the Indian
Territory, and for other purposes,” shall not apply to or in any
manner affect the lands or other property of said tribe, or be in force
in Creek Nation, and no Act of Congress or treaty provision
inconsistent with this agreement shall be in full force in said nation,
except section fourteen of said last-mentioned Act, which shall
continue in force as if this agreement had not been made.
(Empahsis added.)
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Tulsa was later organized under State of Oklahoma law on
December 27, 1907




Tenth Circuit Court upholds tribal
sovereignty in Hooper v. Tulsa

It’s about time to watch on your time.
Streaming local news 24/7.

Search KJRH 2 on your device.
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Watch 2 News Live
24/7

TULSA, Okla. — The Tenth Circuit Court of Appeals reverses the

district of Tulsa's ruling on the Hooper v. The City of Tulsa case

Wednesday.
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WHAT ARE THE TYPES OF
FEDERAL CRIMES THAT APPLY
TO INDIAN COUNTRY?




Federal Prosecution Because of the
Location of the Offense

Major Crimes Act, 18 US.C. § 1153

Crimes by Indians against Indians or Non-Indians

General Crimes Act, 18 US.C. § 1152

Crimes by Indians against non-Indians

Crimes by Non-Indians against Indians



Major Crimes Act, 18 U.S.C. § 1153

(a)Any Indian who commits against the person or property of another Indian
or other person any of the following offenses, namely, murder, manslaughter,
kidnapping, maiming, a felony under chapter 109A, incest, a felony assault
under section 113, an assault against an individual who has not attained the age
of 16 years, felony child abuse or neglect, arson, burglary, robbery, and a felony
under Section 661 of this title within the Indian country, shall be subject to the
same law and penalties as all other persons committing any of the above
offenses, within the exclusive jurisdiction of the United States.

(b)Any offense referred to in subsection (a) of this section that 1s not defined
and punished by Federal law in force within the exclusive jurisdiction of the
United States shall be defined and punished in accordance with the laws of the
State in which such offense was committed as are in force at the time of such
offense.



General Crimes Act, 18 U.S.C. § 1152,
Sometimes called the “Indian Country Crimes Act

29

Except as otherwise expressly provided by law, the general laws
of the United States as to the punishment of offenses committed in
any place within the sole and exclusive jurisdiction of the United
States, except the District of Columbia, shall extend to the Indian
country.

This section to offenses committed by one
Indian against the person or property of another Indian, nor to any
Indian committing any offense in the Indian country who has been
punished by the local law of the tribe, or to any case where, by
treaty stipulations, the exclusive jurisdiction over such offenses 1s
or may be secured to the Indian tribes respectively.



*»Indian Country Crimes Fall into two
categories:

% Crimes Occurring on Federal or Indian Lands

Federal Prosecution Because of the
Location of the Offense, 1152 & 1153

*  Other Federal Crimes of General Applicability

Federal Prosecution Because of the
Crossing of a State Line/Indian Country
Boundary or Because of Interstate Commerce

Nexus
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% Crimes Occurring on Federal or Indian Lands

Federal Prosecution Because of the
Location of the Offense, 1152 & 1153

*  Other Federal Crimes of General Applicability

Federal Prosecution Because of the
Crossing of a State Line/Indian Country
Boundary or Because of Interstate Commerce

Nexus
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% Crimes Occurring on Federal or Indian Lands

Federal Prosecution Because of the
Location of the Offense, 1152 & 1153
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Crossing of a State Line/Indian Country
Boundary or Because of Interstate Commerce
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*»Indian Country Crimes Fall into two
categories:

% Crimes Occurring on Federal or Indian Lands

Federal Prosecution Because of the
Location of the Offense, 1152 & 1153



*»Indian Country Crimes Fall into two
categories:

*  Other Federal Crimes of General Applicability

Gun Crimes, Drug Crimes, Violence Against
Women Act — Interstate Crimes, Interstate Kidnapping,
Theft of Tribal or Government property, etc.



Prosecution of Victim
Crimes

TRIBAL

Indians v. Non-Indians
Indians v. Indians
Non-Indians v. Indians

Non-Indians v. Non-Indians (VAWA 20 dians v

on-Indians
Non-Indians v. Indians

STATE



Prosecution of Victimless
Crimes

TRIBAL

Indians

- Indians

STATE



CROSS

DEPUTIZATION

IS AN EASY S
SOLUTION TO | B
JURISDICTIONAL - 4
COMPLEXITIES . Aé

Indian Law Enforcement
Reform Act of 1990:;
25 United States Code, Sec. 2801 — 2809



LAW ENFORCEMENT AUTHORITY SOURCES IN INDIAN COUNTRY CASES

State Officer

X State Authority

State Authority *

* “Peace Officer” on Indian
Country or tribal fee land
if have CLEET & SLEC
under 21 O.S. § 99a

State Authority

* “Peace Officer” within
Oklahoma in rendering
assistance to any law
enforcement officer in an

emergency or to assist in an
arrest under 21 O.S. § 99

Tribal Authority

* Tribal Cross Dep. or

* Federal Cross Dep. with
SLEC w/tribal authority
addendum

Tribal Authority

* Tribal Cross Dep.

Federal Authority

*Federal Cross Dep. with
SLEC

Federal Authority

* Federal Cross Dep. With
SLEC

* Applicable under 5 circumstances (21 O.S. § 99a (A) (1 — 5)) (emergency involving threat to life or
property, with prior consent of head of state law enforcement agency, in response to a request for
assistance under a mutual assistance agreement, in response to a request by another state peace officer,
or while peace officer is transporting prisoner.



Cross deputization gives
officers 1n the field authority
under state, tribal, and 1n many
cases, federal law so that
officers can respond to a crime
and not have to worry about
1dentifying land boundaries and
verifying the citizen status of
individuals at the crime scene
as to whether they are Indian or
non- Indian



Cross Deputization is a “Force Multiplier” that
Benefits Public Safety:

1. Allows more authorized police officers to respond to a crime
scene quickly, where resources are stretched thin, or where response
times are long due to distance.

2. Provides officers legal authority at a location, such as Indian
country, when outside their normal jurisdiction.

A state officer may be granted tribal and federal authority
A tribal officer may be granted state and federal authority
A federal officer may be granted state and tribal authority



3. Prevents officers from having to immediately determine

jurisdiction from land status and the status of persons as to whether
they are Indian or non-Indian.

4. Protects evidence collection from challenge in areas where Indian

country lands are intermingled between municipal, state, tribal and
federal jurisdictional areas.

5. Does not involve extra cost or expense for a police department,
sheriff’s office, or law enforcement agency.



An SLEC permits the holder to enforce federal law within Indian
country. In some cases, if the tribe so authorizes, it will also allow a
holder to enforce tribal law 1n Indian country. Cross deputization has
worked successfully around the nation and in Oklahoma in some areas
for many decades.

Cross deputization by Indian tribes directly with state and local entities
1s also possible for the enforcement of tribal law, but involves a different
process depending upon the tribal nation involved.



Cross deputization only affects the
authority of an INDIVIDUAL
OFFICER,

it does not change jurisdiction or alter
which government ultimately has
jurisdiction or prosecution authority



In other words, a cross deputized officer
can have authority to act as an officer
under the state’s law, the tribe’s law, and
the federal government’s law



I SLEC OFFICER QUALIFICATIONS

* complete and submit a written application to BIA

* provide a background investigation

* provide fingerprints to the FBI & obtain clearance

* provide a passing firearms course qualification

* verify police academy certification

* verify status as full time peace officer

* confirm no prior misdemeanor domestic violence convictions
nor be subject to a court order prohibiting firearms
pOsSsession

* Sign BIA Code of Conduct and Ethics documentation

* Provide a valid state drivers license and educational diploma
proof

* take a 3 day course on “Criminal Justice in Indian Country” or
“CJIC” on federal jurisdiction, law, and procedure and
obtain a passing grade on a written exam
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NON-INDIAN OFFENDER:
1. VICTIM CRIMES: FOR OFFENSES AGAINST A PERSON OR PERSON'S PROPERTY (not a tribal govt.)

WHOQ IS THE
FICTIM? WHAT WAS IT'HE CRIME? JURISDICTION

FEDERAL %

INDIAN Federal Territerial Crimes:
(enrolled or (Authenty: General Cnmes ActIndian Country Cnmes Act - IEUS.C.§ 115
recognized as an including crimes contained in state code (where there iz no federal st

Indian by a the catezory of offensze) under the Assimilative Crimes Aet: (18 US.C §§13)
federally
recognized fribe A nnel, child violence, dating violence, domestic

or the faderal P o 5 TS ick talling, and
“STCT")

government znd
POSSESSINE S0me
degree of Indian
blood)

NON-INDIAN

1. VICTIMLESS CRIMES: NO PERSON OR PERSON'S PROPERTY INVOLVED STATE

{e.g., traffic vislahons w/ no ijury/damage to a person or their property, disorderly conduct, prostitution, vislation of court order, ete )

1, SPECTAL CRIMES APPLICABLE TO INDIAN COUNTRY (Indian or Non-Indian) FEDERAL #
(Federal proseention bazed on erime committed in Indian conmtry)
{e.z.. Habitual Domestic Viclence, 13 U0.5.C. § 117; Failure to Eegister as Sex Offender, 18 TU.5.C. § 2250;

Unauthorized Hunting/ Fizhing, 18 U.5.C. § 1165 [fribal trust land and allotments only]; and other statutes)

. FEDERAL CRIMES GENERALLY APPLICAELE TO ANY PERSON NATIONWIDE FEDERAL #

(Indian or Non-Indian) (Crime Affecting Interstate Commerce or a Federal Interest)
(Federal prosecution NOT baszed on territorial jurizdiction over location of crime)
{e.z., drug offenses, Viclenre Agamst Women Act (VAWA) offenses, firearm possession by prolubited personm, mbal
embezzlement, assault on a federal officer, theft from tmbal casino, child porn., ete ) (Authonty: individual federal statute)

the state lacks or refuses to assume jurisdiction orf it 15 a felony crime of violence or specified offense listed in
5032 and there is a substantial Federal interest

% includes juveniles (under 18 YOA at time of the incident) prosecuted as delinguents under 18 US.C. § 5032, if
the state refuses to assume jonsdiction of 1f 15 a feleny crime of violence or specified offense listed in 18 US.C. §

5032 and there is a substantial Federal interest

created by Arve Q. Mikkanen, Assistant U5, Aftorney & I'ribal Liaison,
LL5. Aftorneys Office, Western District of Oklahoma
October 2022 Version
(may be reproduced with attribution)




U.S. Attorney’s Office

Western District of Oklahoma
405/553-8737 or
405/640-8850 (cellular)

Arvo.Mikkanen@usdoj.gov
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